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 1   W I L L I A M     S H A N K S,
  

 2        having been first duly sworn by the
  

 3        Notary Public, was examined and
  

 4        testified as follows:
  

 5
  

 6   EXAMINATION BY
  

 7   MR. CROSS:
  

 8        Q.    What is your full name?
  

 9        A.    It's William Shanks.
  

10        Q.    Spelled in the normal way?
  

11        A.    In the normal way.
  

12        Q.    How old a man are you?
  

13        A.    I am 54.
  

14        Q.    What do you do for a living?
  

15        A.    I'm a private investigator.
  

16        Q.    Now, you and your firm assisted us
  

17   in investigating the use of Smart and Balance
  

18   on items in grocery stores, correct?
  

19        A.    Correct.
  

20        Q.    We are going to get to the results
  

21   of that investigation in a moment, but first
  

22   about your background.  Did you go to college?
  

23        A.    I did.
  

24        Q.    Where?
  

25        A.    Wayne State University in Detroit,

WILLIAM SHANKS
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 1                          SHANKS
  

 2   Michigan.
  

 3        Q.    Did you get a degree?
  

 4        A.    I did.
  

 5        Q.    What was that degree?
  

 6        A.    I got a BFA in theater arts in 1980.
  

 7        Q.    Have you had any formal education
  

 8   beyond your bachelor's degree?
  

 9        A.    Yes, I had two years of graduate
  

10   school at the University of Wisconsin in
  

11   Milwaukee, also in the realm of theater arts.
  

12        Q.    Where do you work currently?
  

13        A.    I work currently from a home office
  

14   in Newtown, Connecticut.  I work for a firm
  

15   called Marksmen, Inc.
  

16        Q.    What is the business of Marksmen?
  

17        A.    Marksmen is focused almost
  

18   exclusively on trademark investigations and
  

19   acquisitions of intellectual property and
  

20   patent investigations and also assisting with
  

21   copyright searches to a smaller degree.
  

22        Q.    You said you work out of your home
  

23   office.  Does Marksmen have offices of its own?
  

24        A.    Yes, they do.
  

25        Q.    Where?

WILLIAM SHANKS
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 1                          SHANKS
  

 2        A.    Our main office is in Los Angeles in
  

 3   Glendale, California and our East Coast office
  

 4   is located in Chapel Hill, North Carolina.
  

 5        Q.    How long have you worked for
  

 6   Marksmen?
  

 7        A.    I have worked for Marksmen since
  

 8   about two months after it opened, spring of
  

 9   1998.
  

10        Q.    How is it that Marksmen got formed?
  

11        A.    Several of us had previously been
  

12   employed by a New York trademark investigative
  

13   firm known as Kelly Pioneer Group, which I
  

14   began working for in, I believe, January of
  

15   1996.
  

16        Q.    What is your current position at
  

17   Marksmen?
  

18        A.    I am presently an investigations
  

19   manager and designated lead investigator for
  

20   Marksmen.
  

21        Q.    How long have you had those titles?
  

22        A.    I have had those titles since
  

23   approximately 1999.
  

24        Q.    What do those responsibilities
  

25   include?

WILLIAM SHANKS
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 1                          SHANKS
  

 2        A.    They include case intake and a
  

 3   liaison with clients over potential work,
  

 4   strategizing with clients on how to determine
  

 5   use aspects of trademarks, patents, domain
  

 6   names.  That can include senior use, first use,
  

 7   abandonment issues, locating witnesses.
  

 8              I also supervise investigators and
  

 9   have trained most of our staff, but that came
  

10   on after 1999 I believe.
  

11        Q.    About how many investigations have
  

12   you overseen in your career at Marksmen?
  

13        A.    Certainly more than 10,000.
  

14        Q.    How many of those involve
  

15   investigating use of trademarks in one way,
  

16   shape or form?
  

17        A.    I would say that about 98 percent of
  

18   our work is trademark related and the other
  

19   2 percent is devoted to patent and copyright
  

20   work.
  

21        Q.    Have you provided either deposition
  

22   testimony or testimony in court before about
  

23   your investigations?
  

24        A.    Yes, I have.
  

25        Q.    About how many times in court?

WILLIAM SHANKS
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 1                          SHANKS
  

 2        A.    In court on two occasions.
  

 3        Q.    And in depositions?
  

 4        A.    In depositions I would guess around
  

 5   ten to twelve altogether.
  

 6        Q.    Do you recall about when Quarles &
  

 7   Brady retained Marksmen for this dispute?
  

 8        A.    Yes.  It was the spring, summer of
  

 9   2011.
  

10        Q.    And again, what was it that we had
  

11   asked you to do?
  

12        A.    The assignment was to visit several
  

13   designated grocery stores, in particular
  

14   demographic Metropolitan areas and to visit
  

15   these stores and purchase consumable items that
  

16   are packaged and would bear use of the marks,
  

17   Smart and Balanced or Smart or Balanced.
  

18        Q.    What were the two Metropolitan
  

19   areas?
  

20        A.    One was Miami, Florida and the other
  

21   was the New York City area, but not Manhattan.
  

22        Q.    What was your primary role in this
  

23   investigation?
  

24        A.    My primary role in this
  

25   investigation was evaluating the request with

WILLIAM SHANKS
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 1                          SHANKS
  

 2   our folks in Chapel Hill, North Carolina, that
  

 3   being Phoebe Taylor and John Shoenfelt, and
  

 4   estimating a quote in time needed to accumulate
  

 5   and report on the assignment.
  

 6        Q.    Who is the investigator that you
  

 7   supervised for the New York area?
  

 8        A.    His name is Carlo Vogel.
  

 9        Q.    Have you worked with him before?
  

10        A.    Many times.
  

11        Q.    What is his relationship with
  

12   Marksmen?  Is he an employee?
  

13        A.    Carlo is an independent contractor,
  

14   but we use Carlo on almost a daily basis for
  

15   work in the trademark investigative realm.
  

16              MR. CROSS:  Let's have this marked
  

17        as the next applicants exhibit.  So this
  

18        will be Shanks Exhibit 6.
  

19              (Whereupon 7/15/11 report was marked
  

20        Shanks Exhibit 6 for identification as of
  

21        this date.)
  

22        Q.    The court reporter has marked and
  

23   I'm handing you what has been marked as
  

24   Applicant Exhibit 6.  Can you tell me what that
  

25   is, please?

WILLIAM SHANKS
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 1                          SHANKS
  

 2        A.    This is a web based report of our
  

 3   findings of the purchase efforts that -- the
  

 4   purchases that we made in the New York area of
  

 5   Smart Balance, the food product, the food items
  

 6   in several grocery stores.
  

 7        Q.    When was this?  What is the date of
  

 8   this report?
  

 9        A.    The date on the report is July 15,
  

10   2011.
  

11        Q.    When did the actual on the ground
  

12   investigation take place that is summarized in
  

13   this report?
  

14        A.    The investigation took place in late
  

15   June through a portion of early July.
  

16        Q.    Who contributed to the report?
  

17        A.    Carlo Vogel did the lion's share of
  

18   the reporting within, as he was the
  

19   investigator on the ground purchasing and
  

20   documenting the product, and then I worked with
  

21   Carlo in fashioning the report to be delivered
  

22   to the client.
  

23        Q.    Is that your signature that appears
  

24   on the last page of the report?
  

25        A.    Yes, it is.

WILLIAM SHANKS
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 1                          SHANKS
  

 2        Q.    And who was responsible for
  

 3   forwarding the report to Quarles & Brady?
  

 4        A.    It is done sort of electronically by
  

 5   virtue of me hitting a release button and then
  

 6   the attorney or paralegal who orders the report
  

 7   is notified by e-mail that their report is
  

 8   ready for pick up on the website.
  

 9        Q.    Is this a project where the
  

10   investigator was to go in and observe what was
  

11   there in the store or were there actual
  

12   purchases made?
  

13        A.    There were many purchases made.
  

14              MR. CROSS:  Let's have this marked
  

15        as the next exhibit.  This will be Shanks
  

16        Exhibit 7.
  

17              (Whereupon e-mail was marked Shanks
  

18        Exhibit 7 for identification as of this
  

19        date.)
  

20        Q.    What is Exhibit 7?
  

21              MS. GOTT:  Objection.  Foundation.
  

22        Q.    Well, we are going to find out.  Do
  

23   you know what Exhibit 7 is?
  

24        A.    Exhibit 7 appears to be an e-mail
  

25   from Phoebe Taylor in our Chapel Hill office to

WILLIAM SHANKS
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 1                          SHANKS
  

 2   Johanna Wilbert at Quarles & Brady.
  

 3        Q.    What is it?
  

 4              MS. GOTT:  Objection.
  

 5        Q.    Go ahead.
  

 6        A.    Within is a listing in Excel
  

 7   spreadsheet format of all of the items that
  

 8   were purchased by Carlo Vogel in the New York
  

 9   area.
  

10        Q.    Had you seen this document during
  

11   the course of your investigation?
  

12        A.    Yes.
  

13        Q.    Is it the type of document that is
  

14   normally produced in the ordinary course of an
  

15   investigator's work?
  

16        A.    It is in the normal course of any
  

17   time that we are designated to accumulate as
  

18   many products bearing particular mark or word.
  

19        Q.    Was Exhibit 7 prepared in the
  

20   ordinary course of Marksmen's business?
  

21              MS. GOTT:  Objection.  Foundation.
  

22        A.    Yes, it was.
  

23        Q.    Please take us -- based on your
  

24   experience in dealing with reports such as
  

25   this, please tell us what each of the various

WILLIAM SHANKS
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 1                          SHANKS
  

 2   column headings mean.
  

 3        A.    Okay.  Under column A is primarily
  

 4   just an identification for Carlo and his main
  

 5   contact points and his New York State PI
  

 6   license.
  

 7              The item numbers are then -- Column
  

 8   B are the item numbers themselves that were
  

 9   purchased.  Column C is a description of each
  

10   of the products purchased.  Column D is the
  

11   date purchased.  Column E is the location at
  

12   which the product was purchased and Column F is
  

13   the evidence bag number designation for each
  

14   batch of products and which bag they actually
  

15   ended in.
  

16        Q.    Again, how do you know that is what
  

17   each of these columns represent?
  

18        A.    Because I instructed, after getting
  

19   instruction from Quarles & Brady, to document
  

20   and bag the evidence in a way that was
  

21   organized and could be understood.
  

22        Q.    You mentioned that there were
  

23   photographs taken.  Who took the photographs?
  

24        A.    Carlo Vogel.
  

25        Q.    What happened to the photographs?

WILLIAM SHANKS
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 1                          SHANKS
  

 2   What happened to the photographs after they
  

 3   were taken?
  

 4              MS. GOTT:  Objection.
  

 5        A.    The photographs are -- they are
  

 6   organized by the location at which they were
  

 7   taken, i.e., A, B, C grocery stores and then
  

 8   delivered either via e-mail or CD format to the
  

 9   client.
  

10              MR. CROSS:  Let's have this marked
  

11        as the next exhibit.  This will be Shanks
  

12        Exhibit 8.
  

13              (Whereupon photograph was marked
  

14        Shanks Exhibit 8 for identification as of
  

15        this date.)
  

16        Q.    I'm going to show you what the court
  

17   reporter has marked as Exhibit 8.  Can you tell
  

18   me what that is?
  

19              MS. GOTT:  Objection.  Foundation.
  

20        A.    This is a photograph of an A&P
  

21   supermarket exterior and then subsequent photos
  

22   are photographs of the products that were
  

23   purchased in the New York area by our
  

24   independent contractor Carlo Vogel.
  

25        Q.    How do you know that is what these

WILLIAM SHANKS
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 1                          SHANKS
  

 2   photographs are?
  

 3        A.    How do I know what they are?
  

 4        Q.    Yes.
  

 5        A.    Because I have seen them before.
  

 6        Q.    When did you first see them?
  

 7        A.    I first saw them at the time that
  

 8   the investigation was conducted when we were
  

 9   accumulating all the matter prior to delivering
  

10   to Quarles & Brady.
  

11        Q.    You had earlier mentioned that
  

12   Marksmen was retained to conduct another
  

13   investigation in addition to the one in the New
  

14   York area, but the other one in Miami; is that
  

15   right?
  

16        A.    That's correct.
  

17        Q.    What is the name of the people who
  

18   had ultimate responsibility for the Miami
  

19   investigation?
  

20        A.    The ultimate responsibility at
  

21   Marksmen or --
  

22        Q.    At Marksmen.
  

23        A.    The ultimate responsibility was
  

24   initiated by Phoebe Taylor and John Shoenfelt
  

25   who are no longer with our firm, but then

WILLIAM SHANKS
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 1                          SHANKS
  

 2   ultimately the results were accumulated by
  

 3   Phoebe and looked after by myself and Kate
  

 4   Schrader in our Los Angeles office.
  

 5        Q.    What is Ms. Schrader's position with
  

 6   Marksmen?
  

 7        A.    She an investigation manager in the
  

 8   LA office.
  

 9        Q.    How long has she held that position?
  

10              MS. GOTT:  Objection.  Foundation.
  

11        A.    She has held that position since
  

12   approximately 2002.
  

13        Q.    How do you know she has held it that
  

14   long?
  

15        A.    She was hired, I believe, in 2000 or
  

16   2001 initially as a bookkeeper and then
  

17   subsequent to that was a -- an investigator for
  

18   approximately two years prior to moving into
  

19   management, consumer vision.
  

20        Q.    Have you worked with her throughout
  

21   that time?
  

22        A.    I have.
  

23        Q.    How is it how that you know her work
  

24   history?
  

25        A.    Because we were in the same office

WILLIAM SHANKS
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 1                          SHANKS
  

 2   space together.
  

 3        Q.    So you have personal experience with
  

 4   her?
  

 5        A.    Yes, at the time I lived in Los
  

 6   Angeles.  I lived in Los Angeles until 2005.
  

 7        Q.    What are Ms. Schrader's general job
  

 8   responsibilities?
  

 9        A.    Many are shared by she and myself,
  

10   case intake, evaluation of requests for
  

11   feasibility of conducting the work, whether
  

12   it's -- and estimating of fees for the work to
  

13   be conducted.  She also does a good deal of the
  

14   end of the month billing examination.
  

15              MR. CROSS:  Let's have this marked
  

16        as the next exhibit.  This will be
  

17        Applicant's Shanks Exhibit 9.
  

18              (Whereupon report was marked Shanks
  

19        Exhibit 9 for identification as of this
  

20        date.)
  

21        Q.    I'm going to show you what the court
  

22   reporter has marked as Shanks Exhibit 9.  Can
  

23   you tell us what that is, please?
  

24              MS. GOTT:  Objection.  Foundation.
  

25        A.    This is the brief report prepared by

WILLIAM SHANKS
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 1                          SHANKS
  

 2   Kate Schrader and Phoebe Taylor regarding the
  

 3   purchases we made in the Miami, Florida area.
  

 4        Q.    How do you know that is what this
  

 5   is?
  

 6        A.    Because the introductory paragraph
  

 7   cites it.  It cites it as, cites the
  

 8   instructions that were laid to bear, which was
  

 9   to visit several supermarkets in Miami, Florida
  

10   and determine if they're marketing goods using
  

11   the name Smart or Balance.
  

12        Q.    Are Exhibits 6 through 9 the types
  

13   of documents that Marksmen personnel and
  

14   investigators, such as you and Ms. Schrader,
  

15   prepare in the ordinary course of your job
  

16   duties?
  

17        A.    Yes, they are.
  

18        Q.    As an investigator at Marksmen, do
  

19   you and Ms. Schrader have an obligation to
  

20   report accurately on the investigations that
  

21   you supervise?
  

22        A.    Yes, indeed we do.
  

23        Q.    As supervisors, do you have
  

24   knowledge about the investigations that you
  

25   oversee?
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 1                          SHANKS
  

 2        A.    Yes.
  

 3        Q.    And do you routinely use records,
  

 4   such as Exhibits 6 through 9, to report to your
  

 5   clients about the information learned during
  

 6   the course of your investigations?
  

 7        A.    Yes, it's a daily occurrence.
  

 8        Q.    Did you and Ms. Schrader and others
  

 9   at Marksmen prepare Exhibits 6 through 9 during
  

10   the ordinary course of your business at
  

11   Marksmen?
  

12        A.    Yes.
  

13              MR. CROSS:  Let's have this marked
  

14        as the next exhibit, please.  This will be
  

15        Shanks 10.
  

16              (Whereupon Proedge report was marked
  

17        Shanks Exhibit 10 for identification as of
  

18        this date.)
  

19        Q.    I'm going to show you what the court
  

20   reporter has marked as Exhibit 10, Shanks
  

21   Exhibit 10.  Can you tell me what that document
  

22   is, please?
  

23              MS. GOTT:  Objection.  Foundation.
  

24        Q.    Go ahead.
  

25        A.    This appears to be the report

WILLIAM SHANKS
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 1                          SHANKS
  

 2   drafted by Proedge Group regarding purchases of
  

 3   Smart and Balance products in the Miami area.
  

 4        Q.    What is Proedge Group?
  

 5        A.    Proedge is a Miami based private
  

 6   investigative firm.
  

 7        Q.    Had you worked with Proedge before
  

 8   their involvement in this investigation?
  

 9        A.    Yes, on many occasions.
  

10        Q.    About how often have you worked with
  

11   Proedge in a typical year?
  

12        A.    In a typical year we probably use
  

13   Proedge anywhere from six to a dozen times a
  

14   year.
  

15        Q.    The letter is addressed to Phoebe
  

16   Taylor and John Shoenfelt.  You've mentioned at
  

17   least before Phoebe Taylor.  I can't recall if
  

18   you mentioned Mr. Shoenfelt?
  

19        A.    Yes, I have.
  

20        Q.    Ms. Taylor, who is she again?
  

21        A.    She is the -- at the time of this
  

22   report, was our client relations manager,
  

23   customer service liaison and assisted John with
  

24   the primary duty of setting up instructions for
  

25   independent private investigators to conduct
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 2   on-site work on our behalf in remote areas
  

 3   where we don't have our own staff.
  

 4        Q.    Is that an unusual aspect of your
  

 5   business or is it fairly commonplace where you
  

 6   contract with another investigative outfit to
  

 7   carry out certain aspects?
  

 8        A.    We subcontract out three or four or
  

 9   five times a week depending on the issue or the
  

10   specialty or the location of the request.
  

11        Q.    What do you know about the agencies
  

12   with whom you subcontract before you decide to
  

13   use them?
  

14        A.    We first check to make sure they are
  

15   licensed.  We often ask investigative
  

16   associations for recommendations in a
  

17   particular area.  If we don't know of anybody
  

18   and if we enlist somebody's services and we are
  

19   happy with their work, we have a constantly
  

20   accumulating database of investigators that we
  

21   will employ and we take notes as to the
  

22   delivery time it took for them to provide
  

23   product and the level of quality of the work
  

24   done.
  

25        Q.    You mentioned licensing.  Is
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 2   Marksmen licensed?  Does the agency get
  

 3   licensed or individuals within it get licensed?
  

 4        A.    Yes, anybody that is working under
  

 5   the employ of Marksmen as an employee or an
  

 6   hourly employee is working under either the
  

 7   California licensure or the North Carolina
  

 8   licensure.  I am licensed in both California
  

 9   and also in Connecticut, but I'm the sole
  

10   employee in Connecticut.
  

11        Q.    Is Mr. Vogel licensed?
  

12        A.    He is.  He is licensed in the State
  

13   of New York.
  

14        Q.    And you said that Proedge is
  

15   licensed?
  

16        A.    Yes.
  

17              MR. CROSS:  Let's have these marked
  

18        as the next three exhibits.  So these will
  

19        be Exhibits 11, 12 and 13.
  

20              (Whereupon photograph was marked
  

21        Shanks Exhibit 11 for identification as of
  

22        this date.)
  

23              (Whereupon photograph was marked
  

24        Shanks Exhibit 12 for identification as of
  

25        this date.)
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 2              (Whereupon photograph was marked
  

 3        Shanks Exhibit 13 for identification as of
  

 4        this date.)
  

 5        Q.    The court reporter has marked and I
  

 6   have handed you Exhibits 11, 12 and 13.  Do you
  

 7   recognize those exhibits?
  

 8        A.    Yes, they appear to be the photos of
  

 9   the products purchased at the stores in the
  

10   Miami metropolitan area by Proedge.
  

11        Q.    What does Exhibit 11 represent?
  

12              MS. GOTT:  Objection.  Foundation.
  

13        A.    Exhibit 11 is the one that Smart
  

14   Balance is on the front?
  

15        Q.    Correct.
  

16        A.    It's superimposed -- not
  

17   superimposed.  It's in the foreground and
  

18   behind it is a Publix grocery bag which denotes
  

19   the location that the product was purchased.
  

20        Q.    Is that the location all of the
  

21   products depicted in Exhibit 11 were purchased?
  

22              MS. GOTT:  Objection.  Foundation.
  

23        A.    It appears to be so.
  

24        Q.    Take a look at Exhibit 12.  Can you
  

25   tell the location of the products, where the
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 2   products were purchased from Exhibit 12?
  

 3        A.    The products here are in the
  

 4   foreground of a Wal-Mart grocery bag that was
  

 5   used to designate the location in which these
  

 6   products were purchased.
  

 7        Q.    And Exhibit 13, what is the location
  

 8   those products were purchased?
  

 9              MS. GOTT:  Objection.  Foundation.
  

10        A.    In the foreground again is a Smart
  

11   Balance peanut butter product and it's right
  

12   below a portion of a Winn Dixie grocery bag
  

13   which would denote where the products in this
  

14   set of photographs were purchased.
  

15        Q.    In your experience in working in the
  

16   area of private investigations and in
  

17   particular working with Proedge, are Exhibits
  

18   10 through 13 the type of records that
  

19   investigators such as Proedge and Marksmen
  

20   prepare as an ordinary -- as part of their
  

21   ordinary course of business?
  

22              MS. GOTT:  Objection.  Foundation.
  

23        A.    Yes, they are.
  

24        Q.    Do the people who take the
  

25   photographs and prepare records such as
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 2   Exhibits 10 through 13 have a responsibility to
  

 3   accurately report on the investigations that
  

 4   they conduct?
  

 5              MS. GOTT:  Objection.  Foundation.
  

 6        A.    Yes, they do.
  

 7        Q.    And do the investigators who prepare
  

 8   records, such as Exhibits 10 through 13, have
  

 9   knowledge of the information about which they
  

10   are reporting?
  

11              MS. GOTT:  Objection.  Foundation.
  

12        A.    They do.
  

13        Q.    And do you and other private
  

14   investigators that you've worked with, such as
  

15   Proedge, use records, such as Exhibits 10
  

16   through 13, to routinely report to your client
  

17   about the information developed during the
  

18   course of their investigations?
  

19              MS. GOTT:  Objection.  Foundation.
  

20        A.    Yes.
  

21        Q.    And were Exhibits 10 through 13
  

22   prepared and then used in the ordinary course
  

23   of your business at Marksmen?
  

24              MS. GOTT:  Objection.  Foundation.
  

25        A.    Yes, they were.
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 2              MR. CROSS:  I have no more
  

 3        questions.  Thank you very much.
  

 4              MS. GOTT:  Can we take a break,
  

 5        please?
  

 6              (Time noted:  2:45 p.m.)
  

 7              (Brief recess taken.)
  

 8              (Time noted:  2:52 p.m.)
  

 9   EXAMINATION BY
  

10   MS. GOTT:
  

11        Q.    Good afternoon, Mr. Shanks.
  

12        A.    Hi.
  

13        Q.    You're here today to testify in your
  

14   personal capacity as a witness in this matter;
  

15   isn't that correct?
  

16        A.    Yes, to a certain degree.
  

17        Q.    To what degree?
  

18        A.    As a supervisor of the work.
  

19        Q.    You're not testifying as a company
  

20   representative of Marksmen; is that correct?
  

21        A.    No, I am testifying as a company
  

22   representative of Marksmen.
  

23        Q.    Has Marksmen identified you as a
  

24   witness to testify on its behalf?
  

25        A.    In this case -- well, yes.
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 2        Q.    How did Marksmen identify you as a
  

 3   witness to testify on its behalf in this case?
  

 4        A.    By virtue primarily of my signatory
  

 5   on one of the reports and I am also identified
  

 6   as the lead investigator within the firm.
  

 7        Q.    Do you often testify as a company
  

 8   representative of Marksmen?
  

 9        A.    It's not frequent, but I have done
  

10   so on several occasions.
  

11        Q.    How long have you been a private
  

12   investigator?
  

13        A.    I have been a private investigator
  

14   for 16 years.
  

15        Q.    What was your undergraduate degree
  

16   in?
  

17        A.    My undergraduate degree was in
  

18   theater arts.
  

19        Q.    So you didn't receive training in
  

20   school as a private investigator, did you?
  

21        A.    In college?
  

22        Q.    In college.
  

23        A.    No.
  

24        Q.    Did you receive any academic
  

25   training as a private investigator?

WILLIAM SHANKS



28

  

 1                          SHANKS
  

 2        A.    Academic training, no.
  

 3        Q.    You started working for Marksmen in
  

 4   1998; is that correct?
  

 5        A.    That's correct.
  

 6        Q.    And before that you testified you
  

 7   worked for another investigative firm; is that
  

 8   correct?
  

 9        A.    Yes.
  

10        Q.    When did you start working for the
  

11   other investigative firm?
  

12        A.    In January of 1996.
  

13        Q.    What year did you graduate from
  

14   college?
  

15        A.    I graduated in 1980.
  

16        Q.    Did you work as a private
  

17   investigator between 1980 and 1996 as well?
  

18        A.    No, I did not.
  

19        Q.    What was your job during that time?
  

20        A.    I was -- I began as -- I spent
  

21   approximately 13 years as an actor.
  

22        Q.    So between 1980 and 1993 or so, you
  

23   spent time as an actor; is that accurate?
  

24        A.    Actually I was still in graduate
  

25   school through the spring of 1983.  I moved to
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 2   New York City in the fall of 1983.
  

 3        Q.    So then between 1983 and 1996, you
  

 4   worked as an actor and then in 1996 was when
  

 5   you first became a private investigator?
  

 6        A.    That's correct.
  

 7        Q.    Mr. Shanks, did you personally
  

 8   conduct the investigation in this case?
  

 9        A.    The on ground investigation at the
  

10   locations?
  

11        Q.    Yes.
  

12        A.    No.
  

13        Q.    I believe you testified that
  

14   Angelo -- I'm sorry, Carlo Vogel conducted the
  

15   on ground investigation in New York; is that
  

16   correct?
  

17        A.    That's correct.
  

18        Q.    Who conducted the on ground
  

19   investigation in Florida, in Miami; is that the
  

20   other market?
  

21        A.    Yes.
  

22        Q.    Who conducted that investigation?
  

23        A.    The firm we hired was Proedge Group
  

24   and the specific investigator was Barbara Lee.
  

25        Q.    Were you with Barbara Lee when she
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 2   conducted her investigation?
  

 3        A.    No.
  

 4        Q.    Were you with Carlo Vogel when he
  

 5   conducted his investigation?
  

 6        A.    No.
  

 7        Q.    You should have in front of you what
  

 8   has been marked as Applicant Shanks Exhibit 7.
  

 9   This exhibit includes a spreadsheet presumably
  

10   of the products that Carlo Vogel purchased in
  

11   his investigation; is that correct?
  

12        A.    I'm looking for the right one.
  

13        Q.    It's that one right there.
  

14        A.    Yes, that's correct.
  

15        Q.    How do you know that Carlo Vogel
  

16   purchased these products?
  

17        A.    I know that Carlo Vogel purchased
  

18   these products because he so much as stated so
  

19   and he provided us with photos and receipts
  

20   from his efforts and additionally several
  

21   photographs of the product in his office.
  

22        Q.    Do you see the photos that Carlo
  

23   Vogel took in any of these exhibits that have
  

24   been marked?
  

25        A.    You mean any of this pile here?
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 2        Q.    Yes.
  

 3        A.    Yes.
  

 4        Q.    Which ones are the ones that Carlo
  

 5   Vogel took?
  

 6        A.    That would be Applicant Shanks 8.
  

 7        Q.    And the other photographs that have
  

 8   been marked as exhibits, he did not take those,
  

 9   correct?
  

10        A.    You mean that are attached on
  

11   different stapled piles here?
  

12        Q.    Yes.
  

13        A.    No, he did not take those.
  

14        Q.    Did he take the photographs in
  

15   Exhibit 8, every single one of these
  

16   photographs?
  

17        A.    To the best of my knowledge, he did.
  

18        Q.    You don't really have knowledge one
  

19   way or the other though, do you?
  

20        A.    I have his word and his
  

21   responsibility as an investigator to report the
  

22   truth in the matter of the investigation and I
  

23   take him at his word and I take it as proof
  

24   based on what was accumulated and sent to our
  

25   office.
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 2        Q.    The other photographs that have been
  

 3   marked as exhibits here, are these photographs
  

 4   then that were taken by Barbara Lee?
  

 5        A.    Correct.
  

 6        Q.    And those photographs are Shanks
  

 7   Exhibits 11, 12 and 13, correct?
  

 8        A.    That's correct.
  

 9        Q.    Other than what you can discern from
  

10   the face of these exhibits themselves, you
  

11   don't have any personal knowledge concerning
  

12   the actual purchasing of these products; is
  

13   that correct?
  

14        A.    What do you mean by personal
  

15   knowledge?
  

16        Q.    You testified earlier that you did
  

17   not accompany either Mr. Vogel or Ms. Lee in
  

18   purchasing these products, correct?
  

19        A.    Not in person, no.
  

20        Q.    Did you accompany them not in
  

21   person?
  

22        A.    No, I didn't accompany them, period.
  

23   Well, they may have been thinking of me, but I
  

24   doubt it.
  

25        Q.    I'm sure they were.  Mr. Shanks, I
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 2   would like to direct your attention to Shanks
  

 3   Exhibit number 8 and if you'll turn to the page
  

 4   that is marked in the lower right-hand corner
  

 5   GFA043115.
  

 6        A.    Okay.
  

 7        Q.    Can you describe this photograph for
  

 8   me, please?
  

 9        A.    This appears to be a photograph
  

10   taken on the grocery shelf of two products side
  

11   by side.  One appears to be a Hood Simply Smart
  

12   low fat milk and the other appears to be Smart
  

13   Balance fat free milk.  It looks like a half
  

14   gallon container.
  

15        Q.    Can you tell me what grocery store
  

16   this photograph was taken in?
  

17        A.    By the virtue of how this one is
  

18   printed out, no.
  

19        Q.    Why did Mr. Vogel take this
  

20   photograph?
  

21        A.    Why did he take the photograph?  To
  

22   show the relationship of two products bearing
  

23   the use of the name of Smart on a grocery shelf
  

24   in close proximity to one another.
  

25        Q.    Where in the supermarket did these
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 2   products appear?
  

 3        A.    Where in the supermarket?
  

 4        Q.    Yes.
  

 5        A.    It would be an assumption, but
  

 6   probably a fairly good one that they were in
  

 7   the dairy case.
  

 8        Q.    You don't know that for sure though
  

 9   because you weren't with Mr. Vogel; is that
  

10   correct?
  

11        A.    No, but they are adjacent to another
  

12   carton of milk and another carton of milk, at
  

13   least what appears to be cartons of milk.
  

14   Maybe they are filled with mothballs, but I
  

15   doubt it.
  

16        Q.    You have purchased products in a
  

17   grocery store before, haven't you, Mr. Shanks?
  

18        A.    Yes.
  

19        Q.    Are you familiar with Smart Ones
  

20   frozen meals?
  

21        A.    I am not.
  

22        Q.    Do you know where in the supermarket
  

23   frozen meals are generally kept?
  

24        A.    Frozen meals would be kept in the
  

25   freezer aisle or freezer cases.
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 2        Q.    Is that the same section of the
  

 3   supermarket where you would find this Hood
  

 4   Simply Smart low fat milk?
  

 5        A.    I don't believe so.  Milk is not
  

 6   offered frozen, except as ice cream.
  

 7        Q.    In this picture Hood Simply Smart
  

 8   low fat milk, it was photographed because the
  

 9   word Smart appears on the packaging; is that
  

10   correct?
  

11        A.    Correct.
  

12        Q.    What other products are offered
  

13   under the Simply Smart trademark?
  

14        A.    I do not know.
  

15        Q.    So as you sit here today, you can't
  

16   tell me the extent to which the Simply Smart
  

17   mark is being used by Hood, can you?
  

18        A.    Beyond low fat milk?
  

19        Q.    Beyond low fat milk.
  

20        A.    No.
  

21        Q.    Does Simply Smart low fat milk
  

22   compete with frozen meals?
  

23        A.    I don't know.
  

24        Q.    Would you mistakenly pick up Simply
  

25   Smart low fat milk if you were shopping for
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 2   frozen meals?
  

 3        A.    I may purchase both of them in the
  

 4   course of gathering products from a list from
  

 5   my wife.
  

 6        Q.    But if you were shopping for frozen
  

 7   meals, would you mistakenly pick up Simply
  

 8   Smart low fat milk instead of a frozen meal?
  

 9        A.    No.
  

10        Q.    Are you aware of the geographic
  

11   locations in which Simply Smart low fat milk is
  

12   sold?
  

13        A.    In its entirety?
  

14        Q.    Yes.
  

15        A.    The geographic location in its
  

16   entirety, no.
  

17        Q.    So as you sit here today, you can't
  

18   tell me which geographic locations Hood Simply
  

19   Smart low fat milk is sold in; is that correct?
  

20        A.    Well, by virtue of the gathering of
  

21   these photographs, I know that it's certainly
  

22   available in the New York metropolitan area and
  

23   I having lived in the Connecticut area which is
  

24   slightly beyond in the exurbs and Hood milk is
  

25   sold in our local grocery stores as well.
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 2        Q.    But you don't know whether it is
  

 3   sold in, let's say, Nebraska?
  

 4        A.    I do not.
  

 5        Q.    Or California?
  

 6        A.    I do not.
  

 7        Q.    Or Texas?
  

 8        A.    No.
  

 9        Q.    Turning to the next page in that
  

10   exhibit, can you describe what is in this
  

11   picture for me?
  

12        A.    This picture appears to contain mini
  

13   bags of Smart Balance popcorn and Orville
  

14   Redenbacher popcorn in a box format.
  

15        Q.    And why was this photo included in
  

16   the photographs that were taken by Mr. Vogel?
  

17        A.    One, it shows Smart Balance, which
  

18   is one of the instructions was to locate any
  

19   products bearing the use of Smart, which also
  

20   includes the Smart Pop product on the shelf
  

21   below.
  

22        Q.    This photo is a little bit blurry, I
  

23   think, but you can see that it says Orville
  

24   Redenbacher Smart Pop; is that correct, what
  

25   that packaging shows there?
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 2        A.    It appears to show that, yes.  The
  

 3   logo looks the same as the one in the middle,
  

 4   which I recognize.
  

 5        Q.    Frozen meals are not offered for
  

 6   sale in the same section of the grocery store
  

 7   as you would find popcorn, are they?
  

 8        A.    Not to my knowledge.
  

 9        Q.    Is this Orville Redenbacher Smart
  

10   Pop the only product or service for which
  

11   Orville Redenbacher uses the Smart Pop mark?
  

12        A.    I don't know.
  

13        Q.    So as you sit here today, you can't
  

14   tell me the extent to which Orville Redenbacher
  

15   is using the Smart Pop mark in connection with
  

16   the products; is that correct?
  

17        A.    The extent of use beyond this
  

18   particular product?
  

19        Q.    Correct.
  

20        A.    I don't.  I don't know.
  

21        Q.    Do you believe that Smart Pop
  

22   popcorn competes with frozen meals?
  

23        A.    Insofar as filling a stomach, it
  

24   could compete, but I mean to what -- what do
  

25   you mean compete; in what way?
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 2        Q.    If someone were going into the
  

 3   supermarket to purchase frozen meals, would
  

 4   they be likely to purchase this popcorn instead
  

 5   of their frozen meals?
  

 6        A.    If they had a craving for it
  

 7   instead.  If they were on a diet and they
  

 8   decided to eat something else, they could
  

 9   conceivably walk over and pick this up.  I
  

10   wouldn't confuse necessarily Smart Pop popcorn
  

11   with a frozen dinner.
  

12        Q.    The extent to which food in general
  

13   fills your belly, if we take that definition of
  

14   competition, everything in a grocery store
  

15   would compete with each other; is that correct?
  

16              MR. CROSS:  Objection.  Incomplete
  

17        hypothetical.
  

18        A.    Can you rephrase that or at least
  

19   repeat it?
  

20        Q.    I believe when I asked you whether
  

21   Smart Pop popcorn competes with frozen meals,
  

22   you said well, it does to the extent to which
  

23   it is a food product that fills your belly; is
  

24   that correct?
  

25        A.    Yes.
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 2        Q.    And to the extent to which there are
  

 3   food products that fill your belly, every
  

 4   product in the grocery store would fit that
  

 5   definition; isn't that correct?
  

 6        A.    Every product in the grocery store
  

 7   could compete for your grocery cart in terms of
  

 8   being subsequently purchased by you as a
  

 9   customer?
  

10        Q.    Sure.  Yes?
  

11        A.    Sure.
  

12        Q.    If you were a manufacturer or
  

13   producer of popcorn, would you generally view
  

14   your competition as frozen meals?
  

15        A.    I don't know.  I don't know what
  

16   other products of a popcorn producer produces
  

17   besides popcorn.  Is it their exclusive
  

18   product?
  

19        Q.    If popcorn is their exclusive
  

20   product, is it your understanding that it would
  

21   compete with every food product in the grocery
  

22   store?
  

23        A.    I'm sorry, repeat that one more
  

24   time, sorry.
  

25        Q.    If popcorn is their exclusive
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 2   product?
  

 3        A.    The manufacturer?
  

 4        Q.    The manufacturer's exclusive
  

 5   product, in your opinion, would every food
  

 6   product in the grocery store be their
  

 7   competitors?
  

 8        A.    It could be by virtue of the beauty
  

 9   of the label or anything else.  I mean yeah, I
  

10   don't know.  I don't market the product.  So I
  

11   only know what happens to me when I go into a
  

12   grocery store and I'm hungry.
  

13              MR. CROSS:  If it's not clear, he is
  

14        being offered solely to show the results
  

15        of the investigation.  He's not an expert
  

16        in marketing or consumer behavior.  You're
  

17        completely wasting all of our time.  I
  

18        don't know why you persist in this line of
  

19        questioning.
  

20              MS. GOTT:  Counsel, I'm merely
  

21        trying to figure out the extent of his
  

22        investigation and what these photographs
  

23        are serving to do in this case.
  

24              MR. CROSS:  Please move it along.
  

25        We all have planes to catch.  We are all
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 2        billing our clients ridiculous sums to
  

 3        listen to you going through this line of
  

 4        questioning.
  

 5        Q.    Mr. Shanks, if you'll turn to Shanks
  

 6   Exhibit 11, please.  In the upper right-hand
  

 7   corner there is a number, if you turn to page
  

 8   GFA043152.
  

 9        A.    Okay.
  

10        Q.    This page shows a photo of a Glaceau
  

11   Smart water product; is that correct?
  

12        A.    That's correct.
  

13        Q.    You did not purchase this product,
  

14   did you?
  

15        A.    Me personally?
  

16        Q.    You, personally, did not purchase
  

17   this product?
  

18        A.    No.
  

19        Q.    To your knowledge, is water offered
  

20   for sale in the same section as a grocery store
  

21   as frozen meals?
  

22              MR. CROSS:  This is absurd.  Could
  

23        you move on, please?  We will stipulate
  

24        that none of these products, except for
  

25        the one that I think is involving ice
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 2        cream, are sold in the frozen food section
  

 3        of the grocery store.
  

 4              If you want the TTAB to read this,
  

 5        which is solely argument portion of the
  

 6        transcript, that's your choice, but I am
  

 7        tired of it.  I think it's a complete
  

 8        waste of time.
  

 9              You're being abusive to us and the
  

10        witness by going through this and I wish
  

11        you would move on.
  

12        A.    What was the question?
  

13        Q.    That this water product is not
  

14   offered for sale in the same section as the
  

15   store as frozen meals and I believe counsel
  

16   stipulated to that, so we will accept that
  

17   stipulation.
  

18              MS. GOTT:  Counsel, are you also
  

19        willing to stipulate that the products in
  

20        this investigation, the photos that are
  

21        presented here do not identify what other
  

22        products each of these marks that appear
  

23        in the picture is being used for?
  

24              MR. CROSS:  I don't understand your
  

25        question.  You better make your own record
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 2        here.  I don't understand what you are
  

 3        getting at.  If it's that important to
  

 4        you, you better figure out a way to prove
  

 5        it, whatever the point is you're trying to
  

 6        prove.  I will stipulate that the photos
  

 7        show what they show.  Does that help?
  

 8              MS. GOTT:  Sure.
  

 9        Q.    Mr. Shanks, in this photo that
  

10   appears at GFA043152, you can't tell me just by
  

11   looking at this photo the extent of the
  

12   products to which the Smart Water mark is used
  

13   on; is that correct?
  

14              MR. CROSS:  Objection as
  

15        unintelligible.
  

16        A.    The extent beyond this particular
  

17   bottle of water?
  

18        Q.    Yes.
  

19        A.    No.
  

20        Q.    Mr. Shanks, based on this photo, you
  

21   cannot tell me the length of time in which this
  

22   Smart Water product has been on the market; is
  

23   that correct?
  

24        A.    That wasn't my job.  It wasn't to
  

25   determine the length of use, but no, I can't
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 2   tell you that.
  

 3        Q.    And based on this photo, you can't
  

 4   tell me the geographic locations in which this
  

 5   product is sold other than that this product
  

 6   was sold in the Miami market; is that correct?
  

 7        A.    As far as the assignment, sure.
  

 8        Q.    And that's -- the same is true for
  

 9   each of the photos in Shanks Exhibits 11, 12,
  

10   13 and 8; is that correct?
  

11        A.    That's correct.
  

12        Q.    And it is also true that based on
  

13   these photos, you cannot tell me the degree to
  

14   which the public is aware that these products
  

15   are in the market; is that correct?
  

16        A.    I wasn't hired to give an opinion as
  

17   to the consumer's awareness of the products.
  

18        Q.    So based on these photos, you can't
  

19   tell me the extent to which consumers are aware
  

20   of any of these products; is that correct?
  

21        A.    That's what I just said.
  

22        Q.    If you'll turn to the page in the
  

23   same exhibit that is marked GFA043159.  This
  

24   product, this photograph shows a Weight
  

25   Watchers Smart Ones teriyaki chicken and
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 2   vegetables frozen meals; is that correct?
  

 3        A.    It appears to, yes.
  

 4        Q.    Do you know where in the supermarket
  

 5   this product was purchased?
  

 6        A.    By virtue of the box, no.  Actually
  

 7   I can see down below.  It says "Keep Frozen."
  

 8        Q.    In all of these exhibits, Shanks
  

 9   Exhibit 8, Shanks Exhibits 11, 12 and 13, how
  

10   many products are frozen products?
  

11        A.    Let's see.  In number 11, I don't
  

12   know about Smart Balance butter sticks.  I know
  

13   that my wife freezes butter to keep it fresh.
  

14   I don't know about the Ronzoni pasta.  I can't
  

15   tell.  The only product that I know that
  

16   Breyers makes is ice cream, so I see some ice
  

17   cream bars called CarbSmart.  I suppose the
  

18   Smart sausages could be frozen, but I don't
  

19   know.  I don't know about the Winn Dixie Smart
  

20   Eggs.  I don't know if that's a frozen product
  

21   or a dairy product.
  

22              I don't know about this Balance Bar,
  

23   but that doesn't say Smart on it.  I don't know
  

24   whether that's a frozen dessert or regular
  

25   dessert.  Okay.
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 2        Q.    So you've reviewed all the exhibits
  

 3   and you've identified the products that may be
  

 4   frozen based off of the face of the exhibit; is
  

 5   that correct?
  

 6        A.    Yes.
  

 7        Q.    But you can't say for sure whether
  

 8   any of these products are actually frozen
  

 9   because you didn't purchase them personally,
  

10   did you?
  

11        A.    I didn't purchase them personally.
  

12        Q.    Your investigators were instructed
  

13   to travel to stores and to walk the aisles of
  

14   the stores to review all products for sale,
  

15   specifically looking for any items with the
  

16   word Smart or Balance within the product's
  

17   name; is that correct?
  

18        A.    That's correct.
  

19        Q.    Do you believe that your
  

20   investigators conducted a thorough
  

21   investigation?
  

22        A.    I believe they conducted as thorough
  

23   an investigation as they could of products that
  

24   were available to the naked eye.
  

25        Q.    So is it --
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 2        A.    But there is always room for error.
  

 3   There are a lot of products on a product shelf.
  

 4   It takes a lot of searching to find stuff on
  

 5   some occasions and sometimes it's right in
  

 6   front of you.
  

 7        Q.    Do you believe that the products
  

 8   that are pictured in each of these exhibits,
  

 9   Exhibits 8, 11, 12 and 13 are reflective of the
  

10   products in the market that contain the word
  

11   Smart in them?
  

12        A.    I would hazard a guess that there is
  

13   quite a few more, but that's what we found on
  

14   the occasions of these trips at these stores.
  

15        Q.    The investigators visited the frozen
  

16   foods aisles of the grocery stores; did they
  

17   not?
  

18        A.    They did.
  

19        Q.    We can tell that because there are
  

20   photographs here of frozen meals, correct?
  

21        A.    Also Breyers ice cream.
  

22        Q.    If there were other frozen meal
  

23   products that contained the name Smart in the
  

24   product name, would you expect to see that in
  

25   one of these photographs?
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 2        A.    Yes.
  

 3        Q.    Had you ever heard of the Smart Ones
  

 4   mark before becoming involved in this
  

 5   investigation?
  

 6        A.    No.
  

 7        Q.    So you, yourself, were not aware
  

 8   that Smart Ones is a brand of frozen meals?
  

 9        A.    I was not aware.
  

10        Q.    Approximately how much time did your
  

11   investigator spend in each store?
  

12        A.    I know we estimated approximately
  

13   six hours per store for the overall
  

14   investigation, which included travel time and
  

15   shopping and reportage thereafter.  I'm sure it
  

16   varied from store to store.
  

17        Q.    But on average they spent --
  

18        A.    I don't have an opinion about that.
  

19   I never asked them how much time they actually
  

20   spent in the store.  I don't know.
  

21        Q.    Is Carlo Vogel still an employee
  

22   with Marksmen?
  

23        A.    He's not an employee of Marksmen.
  

24   He's an independent contractor that we use.
  

25        Q.    Is he still an independent
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 2   contractor for Marksmen?
  

 3        A.    He is indeed.
  

 4        Q.    And Barbara Lee, is she still an
  

 5   employee of Proedge?
  

 6        A.    Yes.
  

 7        Q.    To your knowledge, there is no
  

 8   reason why either of them couldn't be here
  

 9   today?
  

10        A.    I don't know.  I wasn't -- they
  

11   weren't requested.
  

12              MS. GOTT:  If we can take a short
  

13        break.
  

14              MR. CROSS:  Whatever you like.
  

15              MS. GOTT:  Let's take a short break.
  

16        Five minutes.
  

17              (Time noted:  3:30 p.m.)
  

18              (Brief recess taken.)
  

19              (Time noted:  3:36 p.m.)
  

20        Q.    Mr. Shanks, were you ever instructed
  

21   on how to conduct your investigation?
  

22        A.    Were we given instructions by the
  

23   client?
  

24        Q.    Yes.
  

25        A.    Yes.
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 2        Q.    Did the client instruct you how to
  

 3   carry out your investigation?
  

 4        A.    To what extent do you mean?
  

 5        Q.    In any extent.
  

 6        A.    They requested obviously that we go
  

 7   to the grocery stores, look for said products
  

 8   with Smart and Balance and document use, save
  

 9   the receipts.  I think we agreed with them to
  

10   create a spreadsheet of the stuff that was
  

11   purchased.
  

12              I know that we interfaced with them
  

13   in terms of the estimate of fees, consulting
  

14   with them so far as what it would probably
  

15   take, the unknowns in the New York area and any
  

16   metropolitan area in terms of the estimate of
  

17   fees can vary due to travel time.
  

18        Q.    Did GFA Brands or anyone else
  

19   instruct you which stores to go to to conduct
  

20   your investigation?
  

21        A.    They designated at least initial
  

22   stores that they were interested in.
  

23        Q.    What were the stores that they
  

24   designated?
  

25        A.    I believe they are the ones that we
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 2   visited.
  

 3        Q.    In the New York market, Manhattan
  

 4   was excluded from the geographic scope of the
  

 5   investigation; is that correct?
  

 6        A.    It was.  And I don't remember why.
  

 7        Q.    Have you ever heard of a company
  

 8   called Ipsos, I-P-S-O-S?
  

 9        A.    No.
  

10        Q.    So just to summarize with respect to
  

11   the photos that appear in Exhibits 8, 10, 11
  

12   and 12, you did not personally purchase any of
  

13   the products in these photographs, correct?
  

14              MR. CROSS:  This has been asked and
  

15        answered.  If you're going to replow old
  

16        ground, I'm going to object.  Please move
  

17        on.
  

18        A.    I didn't personally purchase any of
  

19   the items, no.
  

20        Q.    Other than the individual products
  

21   that appear in each of these photographs that
  

22   contain the name Smart, you can't tell me
  

23   whether there are any other products that
  

24   contain the same name; is that correct?
  

25              MR. CROSS:  This has been asked or

WILLIAM SHANKS



53

  

 1                          SHANKS
  

 2        answered more than once.  Please move on.
  

 3        A.    I can't tell you whether they --
  

 4        Q.    Whether there are any products other
  

 5   than the ones that appear in these photographs
  

 6   that use the same names that appear in these
  

 7   photographs?
  

 8              MR. CROSS:  Are you intentionally
  

 9        trying to make me late for my flight by
  

10        going through this?
  

11              MS. GOTT:  No, counsel.
  

12              MR. CROSS:  Move on.
  

13        A.    I can't say yea or nay.  It stands
  

14   to reason there are more because not the same
  

15   products were found at each of the stores.
  

16   Some of the same products were.  Some different
  

17   products were found in different locations.
  

18        Q.    You're not aware of the length of
  

19   time in which any of the products that are in
  

20   these photographs have been on the market; is
  

21   that correct?
  

22              MR. CROSS:  Asked and answered.
  

23        Move on.
  

24        A.    No.
  

25        Q.    You're not aware of the annual sales
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 2   for any of the products in these photographs,
  

 3   correct?
  

 4              MR. CROSS:  That's absurd.  Move on.
  

 5        A.    No.
  

 6        Q.    You're not aware of the annual
  

 7   advertising expenditures for any of the
  

 8   products in these photos, correct?
  

 9        A.    No.
  

10        Q.    And you're not aware, other than the
  

11   extent to which these products were purchased
  

12   either in Miami or New York, the geographical
  

13   location in which these products are sold; is
  

14   that correct?
  

15        A.    The full extent, the full geographic
  

16   extent?
  

17        Q.    The full geographic extent?
  

18        A.    No.
  

19        Q.    You didn't conduct a study of the
  

20   degree to which the public is aware of any of
  

21   the products in these photographs, correct?
  

22        A.    I wasn't hired to do a study.
  

23              MR. CROSS:  Please move on.  I'll
  

24        stipulate he is here as an investigator,
  

25        not as a survey expert.
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 2              MS. GOTT:  I have no further
  

 3        questions.
  

 4              MR. CROSS:  Neither do I.
  

 5              (Time noted:  3:41 p.m.)
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!'I'MAR KS MEN'

PRIVll..EGED AND CONFIDENTIAL

July 15,2011

Johanna Wilbert
Quarles & Brady LLP
411 East Wisconsin Avenue
Suite 2040
Milwaukee, WI 53202-4497
UNITED STATES

PO Box 10038
Glendale, CA 91209

Voice: 800.558.8838
Fax: 888.558.4558

International
Voice; T818.637.8050
Fax: -818.637.8054

www.marksmen.com
license PI 23992

Re: SMART AND BALANCE PROJECT (NEW YORK)
Registrant/Company Info: Shop Rite / Stop N Shop / A&P
Provided address/phone: New York Metro Area (excluding Manhattan and New Jersey)
Client Matter: QBLLP-ACTIVE.FID3S301295
File umber: 63314

Dear Johanna:

Our office received your request on June 20, 20 II, instructing us to visit three supermarkets in the
New York City area (excluding Manhattan and New Jersey) and purchase every item that makes use
of either the word SMART or BALANCE PROJECT.

On July 11,2011, we forwarded you the product samples obtained and related inventory
spread sheet lists.

lNVESTlGATlON CONCLUDED PENDING ADVISEMENT.

Shop Rite / Stop N Shop / A&P - New York Metro Area (eXclUding Manhattan and New
Jersey)

A&P - 5661 Riverdale, Bronx, NY 10471

On June 25, 20 II we visited the 5661 Riverdale, Bronx location of A&P.

EXHIBIT

GFA043139

Opposition Nos. 91194974 (Parent) and 91196358 
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC. 

Offered by Applicant GFA Brands, Inc.



We found many of the SMART BALANCE products for sale and purchased a sample peanut butter.

We observed numerous products that made use of the word SMART and purchased representative
items bearing the word. We did no observe any products that made use of the word BALANCE
exclusively at this location.

We observed that a milk product, "Simply Smart," was stocked directly next to a SMART
BALANCE milk product, as shown below:

We observed that a popcorn product, "Smart Pop," was stocked directly below a SMART
BALANCE popcorn product, as show below:

GFA043140



Super Stop & Shop -1710 Avenue Y, Brooklyn, NY 11235

On June 28, 2011 we visited the 1710 Avenue Y, Brooklyn location of Stop & Shop.

We found many of the SMART BALANCE products for sale and purchased a sample peanut butter.

We observed numerous products that made use of the word SMART and purchased representative
items bearing the word. We found several products that made use of the word BALANCE and
purchased representative items.

We observed that the "Smart Pop" popcorn was in the same section as tbe SMART BALANCE
popcorn, but they were not stocked directly next to or above or below each other.

We observed that "Earth Balance" spread was stocked on the same shelfas the SMART BALANCE
spread, but with four differently branded items in between.

We observed that the "Simply Smart" milk was stocked in the same section as the SMART
BALANCE milk, but with two to three differently branded milks in between.
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Shop Rite -1080 McDonald Avenue, Brooklyn, NY 11230

On June 28, 20 II, we visited the 1080 McDonald Avenue, Brooklyn, Shop Rite supennarket:

We found many of the SMART BALANCE products for sale and purchased a sample peanut butter.

We observed numerous products that made use of the word SMART and purchased representative
items bearing the word. We found several products that made use of the word BALANCE and
purchased representative items.

We noted that in a specialty organic section, tubs of "Earth Balance" spreads were stocked directly
next to the SMART BALANCE spread, as shown below:

Note that in the regular dairy section of the location we observed the SMART BALANCE spread,
but not the "Earth Balance" spread.

We observed that the "Simply Smart" milk was stocked directly below the SMART BALANCE
milk, as shown below:
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We did not observe the "Smart Pop" popcorn product for sale at this location.

We inventoried the purchases we made in a spread sheet and sealed the products in marked evidence
bags. Included in the spread sheet and the evidence bags are the receipts for the purchases. We have
already forwarded you the product samples and inventory spread sheets.

Please refer to the provided inventory spread sheets for detailed descriptions of all the items we
purchased.

Pending further advisement from you, we have concluded our investigation of SMART AND
BALANCE PROJECT in NEW YORK AREA. If you have further need of our services on this or
any other matter, please contact us.

Best Regards,

Bill Shanks

Marksmen Contact: Bill Shanks
Email: bshanks@marksmen.com
Phone: (203) 426-6469

cv
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From:
Sent:
To:
Cc:

Subject:
Attach:

Johanna,

Phoebe Taylor <ptaylor@marksmen.com>

Friday, July 1,20119:58 AM

Wilbert, Johanna M. <johanna.wilbert@quarles.com>

Cross, David R. <David.Cross@quarles.com>; Levine, Marta S.
<marta.levine@quarles.com>; John Shoenfelt <jshoenfelt@marksmen.com>;
cases@marksmen.com (cases@Marksmen.com)

Re: Smart Balance project

Case 63314 Smart and Balance Spreadsheet NY.xls; ATTOOOO1..htm

,

I have attached a spreadsheet of the product our NY investigator purchased. FYI: This spreadsheet is also
included with the shipment.

In regard to the FL investigator, he is still making the purchases.

Best, Phoebe

~ p~~~aerK
~ V 6-FrJ
19 JJQY9/V
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Opposition Nos. 91194974 (Parent) and 91196358 
PROMARK BRANDS INC., & H.J. HEINZ COMPANY v. GFA BRANDS, INC. 
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.....

A
1 lCarlb-VoQel(for Marksmen, Inc.)
2 INYS PI no. 11000118756

B c

00/30/11

D E F

3 IPO Box 111.1
4 )NeWYcirk, NY 10276
5 Itel. 718"34+9866
6

RE: SMART AND BALANCE

~PROJECT (New¥ork) I I I I I ~
8

9 ICaseno. 63314
10
11
12;
13
14

ITEM
NO. IDESCRIPTION

1lwhiteenveloPQcontaiiling. receipt
2IsMAR:rBALANcE:~Mb@~:r
31Hood Simp)y$MART l%iowfat milk
41TbUfayari BllReries SMARTbagel

DATE
PURCHASED ILOCATION PURCHASED

612;i/2011IA&P; -5861 Riverdale Ave•• Bronx, NY 10471
'l;1I2~J20t1IA8iP ~513El1 Rivetdiire AV~;:Bri>r:\X' NY 10471
6/25/20;ffIA8iP'~-5861 Riverdale Ave'iBrOnxi NY 1Q471
6125/2Qt1IA&P -'5661 Riverdlife Ave., BronX, NY 10471

EVIDENCE BAG
NO. (6 balis total)

63314-1
6331+1
633r4~1

63314-1

15
16

$fSMARTBeatl1ealthy tat free' non-'dairyslices
61t<eIlOgg's)$MART Start.cereal

6/2512011 IJI;&P' -5661 Riverdale Ave" Bronx. NY 1.0471
6125/20fITA&P ~5661-Rivej'daleAve" Bronx; NY 10471

633'14-1
63314-1

17
Orville RE1genbacbElr'sSMARTPop! popping

tli:::Oni' . 6/251201'1 IA&P - 5661 Riverdaie Ave., Bronx; Ny 10471 6331.+1

18 S'/UttleDebbie'SnacksFig Bars Snac.k SMART 6i2512011IA&P -5661 Riilerdale Ave" Bronx, NY 10471 63314~1

19 91SMART D~li Bc::iIClgnaSt;yIll. veggie'proteir] slices 6/25I2Ql1!.M.P -'5861 Riverdale AYec_ BrClI1Jo:, NY1Q471 6:3314~2

20

21

22

SMAR;r Deli RoastTurkey'St;yle veggie prOtein
1olsfiCe$

SMARrQ~IIBake!JHainSM.e veggie prtiteii)
11 Islices .'

~MAR\(~tripsCl)ick'bS.t;yI~Stripsseasofii:l<:j
12lVJlggie:strips

6/25i2b11IA&P -5661 Riveri:laleAve., Br(jnX, N¥ 10471

6t25I2Ot1IA&P -5661 Riverdale AVe., Bronx; N"f1 0471

6l25120t11A&p -5661 Riverdale Ave:. BrCli1x. NY 1Q471

6331+2

6331+2

633.1+2

6331.4-2

63314-2

6331+2

6331+2

6/25/2011 \A&F" - 566.1 Rivei'dalEi Ave., Bronx. NY 10471

612512011IA&P -5661Riverd~le Ave., Bronx, NY 10471

.612512011IA&P -5661 Riverdale Aye., Bronx; NY 10471

612~12011IA&p:'-5661 Riverd~le 1",V.e".Bror;ix, NY 10471

W~ightW>atcljers SMART Ones, Classic
15IFavontesSaiiSbufySteak

WeightwatChers SMART OnescClassic
141FavciiiteS'Shr'imp Marihara

Weigl1M1atchetsSMART Ol'lesClassic
13lFavoiitEl,S Mace@i'&Cheese

24

25

23

Weigntw~t¢hjifSSMART Ones CI~ssic

~
26, 16 FaY~iitesLasagnaFlorentine.' . .6/25120.11 A&P - 5661 Riverdale Ave., Bronx, NY10471 63314-2

WelghtWatChersSMART OI'le5Classlc
27 17 Favoiite,sSP'clghetti/MeatS~i:Jce

28
WeightWafch8.rs SMART Ones,Classic

181Favoiites lasagna Bal<e/Meat Sauce 6125i2011IA&P -5661 Riverdale Ave.• Bronx, NY 10471 63314-2

GFA043132



.....

A B I C o E F

29

3D

,31

32

33

34

35

36'

:37

:38

39

AD

4'1

42

43·

44

4fi

46

47

48

49

WEHghtWatchersSMART Ories.ClasSit
191FavolitesSwedish Me~balls

WeightWatchElrs.SMART Ones,Cls~ic

201 Favqrnes CreaniyRigatciriilBrOtccilllChitken
WeightW,attt)ersSMART Ones 81assic

21IFsvoi:itesTraditional. LasagnalMeatSauce
WeightWil~r'sSMART Qnes Cla~ic
FaVcirit~ Broccoli and Cheddar Roasted

221 Potatoes
WeightWat¢bers SMART OnilsClassic

23IFavoritElS 'Artgel Hair Marinara
WeightWa1:Ct)ersSMART Ones Classic

24\Favorite$Pasta with RiC::qtta and Sp.inach
Weight\lVatcher's SMART ()neS;Cla$Sic

2SIFa'JQti@ l;l$lg~ FIQt8hti[l~·(d,qplk~ilta)
\NeightW*hers§MART Ones, Bistro

26lSel$Ctions HcirnestYle Turkey Breast
Weigt\tWatcbet~SMART ooes Bistro

271SeleCtions Meatl()af'
WeigtitWatctiers.SMART Ones Bistl'o

28!S¢lectiqris.Chic;kerlSarita Fe'
Weightwafuhers'SMART ()nejSAh}itjml3

~I Sele6io~ Ct:1eesie Piziil Ntil'lis
WeightWatchersSMART Onl3S:Anytime

3'djSeJectiqhs peppeforii.Pltia Minis
VVeight¥VatcDI3h:;$MART on~'A6YtilT1e

31 rSelections MiniCheeseburget
WeightWatcher's SMART OIii;Js Morning

321Bcpress,sMfed BreakfalltSan¢lwich
WeightWatChers'SMART Ones Brownie A La

33IMQge

34'1WeightWatchers SMART onesChooolate Eclair
W!iightWatchersSMART Ones Signature
SundaesChoccitate Chip Cookies Clough

35'ISuh<laEi
.whiteelJVEllope containing reeeiptandSimply

36!SMART'milk:adv'ertiseniEli'lt

37\SMART BALANOE peanut butter

381 HoOd Sirnply $MARTfatfree milk

391'Kelloj:jg'sSMART Start cereal

Q!2fil2Q11 IMP -566.1 Rive~~ale AV!J', Bronx, NY 10471

6l2Sl20111A&P -5661 RiVer'daIeMe., Brcinx, NY 10471

612fiI.2011!A&P -5661 Riverdale Ave., Bronx, NY 10471

61.251.20111A&P -5661 Riverdaie Ave., Bronx; NY 10471

6125/2011IA&P-.5661 Riverdale AvI3~, Bronx, NY 10471

6125l2Q1,1IA&P-5Q61 Riverd,ale Ave:,~ronx. NY 10471

612!512011IAIliP'-5661 Riverdale Ay~ .. B[til1J<. NY 10471

6125l20111A&P -S661 Riverdale Ave.• Bronx. NY 10471

6/2Sl201.1IA&P-5661.RiverdaleAve~, Bronx; NY 10471

e12fil2OnIA&P -5Q61 Hiyerc!alEl AVe~, Bronx, NY 10471

61.251.2911IA&p -~61 R.iVe(d,ale AYe~iE!ro~; NY 1()ll71

6l25l2011IA&P -5661 RlvEirdale Ave;,BforjX; NY 10471

.6125l201.1IA&P -5661 Riverdale Ave\, Bronx; NY 10471

612SI2011IA&P' "'5961 Riv!!rc!ale Av.e., Brpr\)(, NY 10471

61.2~1.2011IA&,p -56611~iYer(t~lE! Aye'iBro~; t'Jy 10471

6l2fil20H IA&P -5661 Riverqale AVe., Bror\)(. Ny 10471

612Sl2011!A&P; -fi661 River'dale AVe, ,Bronx. NY 10471
Stop&Shop - 1710 'AvenueY. Brooklyn, NY

61.28l201.111123fi
St()p&$hop-1710Aver,uey, Brooklyn, NY

6/281.2011111235
Stop&Shop -1710 Avenue Y, BrOoklyn, NY

a128I2OJ1111235
Stcip&Shop- 1'710 AVenueY, Brooklyn, NY

61281.201111.1235

63314-2

63314-2

63314-2

63314-2

,63314-2

63314-2

6331+2

63314-2

63314"2

63314-2

6331.~2

63314-2,

63314-2

63314-2

63314-2.

63314-2

63314-2

63314-3

63314~

6331:4~3

63314-3
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,50

51

52

53

54

55

56

57

,58

59

60

61,

62

63

64

65

66

67

'68

69

70

A B I C
OtvilieRedehbacher!s SMART Pdp! popping

40!com

411SMART Beathealthy fat freehohcdairysiices

42ISMAATfood popcorn

431BALANtEbar Bare

441BALANCEJ,ar (lold

451sALANCEbar
SMARTOPg$ V~gie Protein Unks (printed

4alea.w imaQElof prQduet)

SMJ\RrS~u~~, Italian styleveggie p~otein
4'1I$8usagesi (prihtedSil.Wimageofproduct)

481~rth BLAN6Enaturall:JUtfery,$pread original

49!Ro!11:oni SMART Ta~ pasta

5b1~1~~USMAR'(~ter

51INafure's,Pat!'i;Ofganic SMART Bhih

521sMART Wings Buffaloveggieprotein wings
SMARTTeriClers Lethon Peppetveggie proteih

53JtenClers '
SMART GrouhdOriginalveggieprotein

541crGfiil?les
SMART'Oeli RO<lstTurkey Styleveggie protein

5slsiices
SMARiJ Strips Chick'nStyle Strips seasoned

56!veggie:;strtps.

571SMART BatQnVeggie proteins\!,ips
WeightWatchers~SMARTOnesSatisrying
5eIEiCticin$ Ziti'Witf'i Mei!tball$ bag (pri!1tedB&W

5alithageof prOdUct)
WeightWatehersSMART Ones ClaSSic

591FaVcitit~1> ChickeJl Enchiladas ,Suiza
WeightWatcheJ:l;: SMART Qnes: Bistro

60lSelectlons Meatloaf

DIE
Stop&Shdp,-1710 AvenlleY, Brooklyn, NY

6/213/2011111'235
Stop&Shop -1710 AvenueY, Brooklyn, NY

6/28/2011111235
Stop&Shop -1710 AvenueY,Brcidklyn, NY

6t28i2b11 I11235
StC1P&Shop-1710 Avel1~Y, BrooklYn, NY

IlI28110n!tt235
Stop&Shop -171 o Avehue Y,Brooklyn, NY

612a!20J1111:235,
StoP&ShClP -1710 AvenueV; BrClClklyn, NY

6i2812d11 111235 .'
Stop&Shop-1710AvengeV, Brooklyn, NY

6118/2O}1111235

Stop&ShOp-1710 Avenue Y, Brooklyn; NY
6i26i2d11 111235 "

stcip&Shcip- ,1710Aveii@Y.BrClClkJyn, NY
612812011111235 '

I
'StqP&ShOP-,1710 Avenue,Y"Brooklyn, NY

61213/2011 11235
Stop&Sh6p-1710 AveriueY', BrQ<jklyn" NY

612812011111235
Stop&Shop -1710 AvenueY,BrClClklyn, NY

6126/2011111235 '
StClpIloShop-',1710 Av.enueY, B.rO()klyn, NY

6128/20:1'1111235. '
Stop&Shop- '1710 AveniJe'Y, Brooklyn, NY

612!l/20J11112$5.
Stop&ShoP -1710Averiue:Y, Brooklyn, NY

6128l2()11 11'1 2$5
Stcip&Shop -1710 Avenue Y, BrQ(iklyn, NY

612!l12011 111235 "
Stop&Shop-171O Avenue Y; Brooklyn, NY

6128/20.11111235
Stop&Shop-1710 Averil.JeV" BrooKlyn, NY

6/2812011111235

Stop&Shop -1710 Avehue~'(;Broo,klyn, NY
611812011111235

Stop&Shop - 1710 Avenl.Je Y, Brooklyn, NY
6128/2011111:2$5

Stop&Shop - 1710 AVehue:Y, Brooklyn, NY
612812011111235

F

6;3314-3

63314-3

63314-3

63314-3

6331;1-3

63314-3

6331:4-3

6331473

63314-4

63314-4

63314-4

63314-4

63314-4

~14-4

63314-4

63314-4

63314-4

63314-4

63314-4

63314-4---

63314-4
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A

r
71

72

73
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75

76

7·7

78

79

80

81

82

.83

84

85

86

87

88

r
90

91

B Ie
WelQhtWatchers SMART OI"lEjS Fruit

61ltnspir<itipns Orlilnge Se:il.sameChi¢ken
WeightWatchers SMART Ones,ArtiSan

621 CrijatiOiiS i='epperonfpi@'
WeightWatcher.$SMART Ones.Anytime

63ISeiecfions QU6ssdilia
WeightyVi:I@J:irs SMART QI)tl~ Mgrning

641 ExpressBreakfa~tQuEjS8dilla

65IWelghtWi:ltcher'$ sMARTOijils Key Lime Pie
WeightWatChersSMART Ont'lSySigrlature
Sundaes bhocolatechipCookies Dough

661sul1Qae

~7Iwhitee~lo~ccl~ihing rliCjlipt

66lsMART BALANCE' peanut butter

691 Hood 'Simply ,SMART choeolarefat free milk

701 Kellogg's,SMART S~rtcerelill
Orville REidenbacner!sSMART Pop! popping

71100&1 . .

721 sMART Beail1ealthy fat free non~airyslices

73!SMARIfood popcorn

741BALANCEbar Bare

751BALANCI; bar Gold

7s1 BALANCE.bar
SMART Dogs Vr;iggieProfein Links (printed

771B&W fmageot product)

SMART Links BreakfastSausag~)3tyleveggie
781 proreinlinks (printed B&W.rrhage of product)

earth BLANCErii;itUiill b\:itl!'iryspreadrh<ld!'iwith
791blive oil

aOIGIi:lceau SMARJ'.'rc!t!lr
.SMART Wings Honey.BBQveggieprotein

81 IWings ..

DIE I F
SWP&$hopc-1710 AVenue'Y, Brooklyn, NY

612!l12Q111t'1235 153314-4
Stop&Shop -·1710 Avenue'Y,_ BrOOklyn, NY

6128/2Q11 11123$ .' 163314-4
Srop'&Shop-1710 AvenueY,Brooklyn, NY

6128i2bnl11235 163314-4
StQP~Shop-1710 Ave/kieV, Brooklyn, NY

6/28120.1'1111235 163314-4
Sto~Shop,-171OAVenueY, Brooklyn, NY

6128120,1;1111,235: 1'633,1.4-4

Stop~Shop- 1710 AveriueY, Brooklyn, NY
p12!l12011Jf1~ 153314-4

ShopRite: -1080 McDonald Ave., Brooklyn, NY
SI2!}I2Ot1111,2?Q 16331.+5'

ShopRite: -1080 McDonald Ave.; Brooklyn,- NY
S/28t2CJ11Il1230. 16331~5

ShopRite- 1080 McDOnald Ave.; BrOOklyn, NY
6/2812011IH23() 163314-5

SliopRite,·1080 McDonald Ave. , Brooklyn, NY
6/2!ll2Ort 111230 163314-5

ShQpRite-1080 McDonaldAve., Brooklyn, NY
6I2!l120t1111~(1 163314-5

ShopRite,- 1080 McDonald Ave., Brooklyn, NY
6128i2a1tl1t230 16331'4-5

SD$p,Rit!l-1Q!l0 M¢OonalCl Ave., Brooklyn, NY
6l2812011!t1230' 163314-5

Sh'~PRite-t080 McDonald Ave., Brooklyn, NY
S/2a/20j11'1f2$(! . 163314-5

Sh'ciPRite-1080 MtDbnalcf AVe., Brooklyn, NY
6I2al2011!tt23.Q 1~1~5

shQpRite-'1080 McDonald Ave., Brooklyn, NY
6/2812011 11'12$b 16331~5

ShofJ.Rite- 1080 McDonald Ave.; BrOOklyn, NY
612812011111230 163314-5

ShQpRite -1080 McDonald Ave., Brooklyn, NY
6128i2b1.1 111200 163314-5

SfiopR~-1080 McDqnal(j Ave" Brooklyn, NY
6128/2CJ11 111230. 163314-6

ShopRite-1080McDohaldAve., Brooklyn, NY
612812011111230 163~t4-6

ShopRite-t080 McDonalcl Ave., Brooklyn, NY
61'281201111'1230 163314,-6
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93

94

95

96

97

98

99

100

101

102

103

104

B I C
SMARTTenders savory Chick:ri vElggieptotein

8Z!tel)den;;'
SMART~round .originalveggie protein'

831crumbles
SMART Deli R~tBoIOghaStyle'veggie protein

a4lslk:es
S~ART Strips Chick~ri StYl" Sttips~;asor;ed

85Iveggie,'strips

8RI SMART Elacqn>vElggiElPrpb~jri' stri~
Weightwatche~,SMART Qnes,Sati~ing
Selections bhickehwith Broccoii &Cneese bag

1:l7l(printe<l B&W'irmage Of. prQduc;t)
li'VeightVi!atcflers SMART Oh8s'CIa~ic

88JF!lvoJnEi$§llrrta Fe s~JE! Ri98 '~. B~f1t>
yVeightVi!atchers SMART Ones Bistro

89JSelecticins ()hieken RarmeSlln
li'VeightVi!atchers SMARTOht;S Mor.ning

solEXpress SMfEld Breai<fastSandwich
li'Veignt'V'ViitCliefs'SMART OhesArtisan

911'Creatiorls Fou(eh~ pizza
IJII.eightVi/atehets SMART Ones'Anytime

~2Is~le6tio~ MiriiCh~~bqt~fet

93lWElightWatchers.SMART Ones key Lime,Ple
Weightwatc::hers SMART Ohes$ignawre

941 sundaes Peanut ButterCup Sundae

DIE I F
Sh(jpRitll-1080 McDorialdAve., Brooklyn, NY

~12~11111~Q. 1~~14-'6
ShqpRitll-1080 McDonald Ave., .BrQ(jklyn, NY

6/2812011111230' 163314-6
SnopRitll-1080 McDonald Ave., Brooklyn, NY

612812b11 111230 163314-6
Sh~fpRitll-108Q Mc.DQh~lt;l AVe. ,BrQ(jklyr;, NY

612812011111~ 163314-'6
ShopRitll-108CJ McOcihllldAve., Brooklyn, NY

612812Ot111123O 163314-6

SIiO'pRitll.-1000 McDoilaldAve., Brooklyn, NY
612812011 Ll1~Cl 163314-'6

ShopRffe-1080 MCDoi1l!ldAve., Elrooklyn, NY
612e/2011111,~, 163314-6

ShopRitll-1080 McDQrialc:lAve., Brooklyn, NY
612812011111230: 163314-6

ShoPRite- 1oeO McponaldAve., BrQ(jklyri, NY
6128/2011/11230 163314-6

I SIi&pRite~1080 McDonaldAve., Brooklyh;-NY
6126/20.1'1 11230 /63314-6

StiClpRite -1080 McDonald Ave,. Brooklyn, NY
612812011111230 16331445

ShopRite·- 1080 McDonald Ave., Brooklyn, NY
6128/2011111230 16331~

§nopRitll-1Q130 McDonald Aye" Brooklyn; NY
6128/2011111230 163314"6
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!1l'MARKSMEN'

PRIVILEGED AND CONFIDENTIAL

July 13,2011

Johanna Wilbert
Quarles & Brady LLP
411 East Wisconsin Avenue
Suite 2040
Milwaukee, WI 53202-4497

Re: SMART AND BALANCE PROJECT (MIAMI, FL)
Registrant/Company Info: Publix / Winn Dixie / Walmart
Provided address/phone: Miami, FL
Client Matter: QBLLP-ACTIVE.FID35301295
File Number: 63313

PO Box 10038
Glendale, CA 91209

Voice: 800.558.8838
Fax: 888.558.4558

International ,
Voice: +818.637.8050
Fax: +818.637.8054

www.marksmen.com
License PI 23992

Dear Johanna:

Our office received your request on June 20, 2011, instructing us to visit several supermarkets in the
Miami, F~orida area to determine if it they are marketing goods or services using the names SMART
and/or BA:LANCE.

Products with the word "Smart" or "Balance" were found and purchased at all three stores.

INVESTIGATION CONCLUDED PENDING ADVISEMENT.

Publix / Winn Dixie / Wal-mart - Miami, FL

We enlisted the services of our local associate, and she reported the following:

On Tuesday, June 28th, the first store visited by the investigator was the Wal--Mart
Superstore located in Miami Gardens, FL. Upon arrival, the investigator first located a
Smart Balance product to confirm that Wal-Mart carried this line ofgoods. '

Thereafter, the investigator walked up and down all ofthe aisles as instructed, and then
across to the other side ofthe store to the vitamin/nutrition section to review all products
for sale, specifically lookfor any items with the word "Smart" or "Balance" on the

~ .p~EX~F.IL/. &-Ftt
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product.

This same procedure was repeated the following day at the Publix Supermarket located
in Hialeah/Miami Lakes, and the Winn Dixie Supermarket located in California Club.

\

One item ofeach brand was obtained andpurchased. The investigator noted that there
were sometimes numerous varieties ofthe product.

You were sent via email an Excel spreadsheet identifying each of the products purchased at each of
the stores. Copies of the receipts for the products purchased at each store were emailed ~o you.

Digital photographs were taken of each of the products purchased were also emailed to you.

Pending further advisement from you, we have concluded our investigation of the SMART AND
BALANCE PROJECT (MIAMI, FL) . If you have further need of our services on this or any other
matter, please contact us.

Best Regards,

Kate Schrader

Marksmen Contact: Kate Schrader
Email: kschrader@marksmen.com
Phone: 800-558-8838

pit
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PO BOX 527465
MIAMI, FL 33152-7465

Agency #: A9600 11 2

June 30, 2011

Ms. Phoebe Taylor and Mr. John Shoenfelt

Marksmen, Inc.

PO Box 968

Chapel Hill, NC 27514

Re: SmartBalance

Client Ref.: 63313

Our Ref.: A1.10010

Dear Phoebe and John:

Thank you for the assignment. The following shall serve as our investigative report for work

conducted regarding the above-referenced matter.

As directed, an Investigator traveled to stores only in Miami-Dade County. The first store

visited was the Wal-Mart Superstore located in Miami Gardens, FL on Tuesday. June 28'" with

the Investigator departing at 6:30 PM. Upon arrival, the Investigator first located a Smart

Balance product to confirm they carry this line of goods.

Thereafter the Investigator walked up and down all of the aisles as instructed and then across

to the other side of the store to the vitamin/nutrition section to review all products for sale,

specifically looking for any items with the word "Smart" or "Balance" within the product's

name. One item of each brand was obtained and purchased; the Investigator noted that there

were sometimes numerous varieties of the product.

This same procedure was repeated the following day on Wednesday, June 29"' at the Publix

Supermarket located in Hialeah/Miami Lakes (commencing at 4:00 PM) and the Winn Dixie

Supermarket located in California Club [commencing at 6:45 PM). Attached as requested

are the following:

Tel: 305-871-8090 • www.proedge-group.com • Fax: 305-871-8043
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PO BOX 527465

MIAMI. FL 33152-7465

Agency #: A9600 112

1. Excel spreadsheets identifying each of the products purchased at each of the

stores;

2. Copies of the receipts for the products purchased at each store; and

3. Digital photographs of each of the products purchased.

Unless otherwise directed this now concludes our handling of this matter. We have secured

the non-perishable products and the empty/ cleaned containers of the perishable products as

requested pending further instructions as to their disposal.

Also attached is our statement for services rendered to date. As always, if you have, any

questions or comments please do not hesitate to contact our office. It is a pleasure working

with you and we look forward to doing so again very soon. Thank you again for contacting

PROEDGE GROUP for your investigative needs!

Respectfully submitted,

PROEDGE GROUP

Director

Attachments

Tel: 305-871-8090 • www.proedge-group.com • Fax: 305-871-8043
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PUt>lix~
Country Club Plaza
18496 NW 67 Ave,

Hialeah, Fla.(305)822-4636
Store Manager: Mike Kori

SMARTWATER
1 @ 4 FOR 5.00

You Saved 0,54
KELL SMART START
BISQUICK HRT SMART
SI~ART BEAT ~IAYO

You Saved 0.50
PLUMSMART LT JUICE
PREG HRT SMT MSHRM
HP HOOD tlI LK
RONZONI PENNE RIGT

You Saved 0.49
WW BISTRO SELECTIO
HORIZON MILK
GRBR SMNRISH OATML
GER W/DHA 2ND FDS
1 @ 4 FOR 5.00
ORVILLE POPCORN
BALANCE CHC BRWN
BREY CARB SMART
S~IART BAL BLEND
1 @ 2 FOR 5.00

You Saved 0.89

1.25 F

4.29 F
3.59 F
2,69 F

3,75 TF
2.69 F
3,69 F
1.00 F

3.39 F
3.29 F
2.89 F

1,25 F
2.99 F
0.99 F
4.29 T F

2,50 F

Order Tota1 44.54
Sa1es Tax 0.56

Grand Total 45.10
Credit Payment 45.10
Change 0.00

Savings Summary
Special PriGe Savings 2,42

**************************************
* Your Savings at Publix *
* 2.42 *
**************************************

PRESTO!
Reference #: 070409-003
Trace #: 0010018111
Acct #: XXXXXXXXXXXX2011
Purchase American Express
Amount: $45. 10
Auth #: J62193

Avail. Credit Bal: 0.00

Your cashier was Lana G,

06/29/2011 17:34 S0262 R107 3901 C0420

Love to shop here. Love to save here.
Visit publix.com/save

Publix Super Markets, Inc.
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, 11EMS SOLD 13
,Cit 6116 6428 6535 5459 ~111

\"~\\l\li\\~\\\\,,\\'''\\\\'\\\\li\\
I~r~

New PlCK UP Toda~. Order online,
free 5allle-dB~ plck UP at ~our l;Iallllart.

06/28/1\ 20:38:68

***CUSTO~ER copy***

ACCOUNT It 201\
APPROVAL It 582613
REF It 1'8000\94444CHANGE DUE 0.00

l;Iallllart
MANAGER CHRIS PROVOST

( 305 ) 622 - 666~
STU 33\\ OPU 0000\610 ,EU 06 TR~ 01465
KLG CEREAL 003800066330 F 3.\2 0
GB ORG CEREA 00\500012502 F 2.14 N
SB HEARTRGT 00331160\950 F 2.98 0
so CKN BROC 002680002930 F 3.18 0
IC BAR 001686606\06 F 3.68 T
SF TROPICAL 001349\23500 F 2.60 0
GB 2ND QRGNC 001600012109 F 1.18 N
S5 LF\ MILK 004410016921 F 3.28 0
BREAD 00460001 1021 F \ .98 0
SPBTR BBAG 002100049021 F 2.98 N
ANGEL HAIR 001\30005006 F ,.44 0
BALANCE BAR 015004900242 F 0.96 N
ASEPTIC MILK 014236620835 F 2.98 NSUBTOTAL 33.00

TAX \ 1.000 ~ 0.26TOTAL 33.26
AMEX TEND 33.26

--------------------------------------
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THANK YOU FOR SHOPPING WINN-OIXIE

YOUR CASHIER TODAY IS. BRIDGET

':'..,
a"

':.' .',.'
1.39

$1 .39

VISIT US ONLINE AT

W1NNDIXIE.COM

.." ......

OIRECTOR KEVIN WALLER
STORE U0357

MIAHI, FL
PHONE U (305)653-2657

FTO FLORIST (800)852-9297

1\1\ 1111111111111111\ 111111\ 1111\1 1I1I1 \111111111111 1I1II1
44110629035700200572943044300000

You Saved
REWARD CARD SAVINGS

YOU HAVE SAVED A TOTAL OF 992.67
WITH YOUR CUSTOMER REWARD CARD

GERBER GRAD SI (2.50) 1.39-F
~*** TAX .42 TOT 48.79

American Express 48.79
XXXXXXXXXXX2011

AUTH~: 522736 SEQ,#: 1046

\,1JAMAAI~
--~-~_.~_. --

II

II

I
I
,

. / I
o .,;. 0 0 I

~~~.:'~~i~~ .

Questions or Co~~ents ~ ~
1-866-WINN-OIXIE (1-866-946-634~)

www.winn-dixie.coM II

S-SMART 17. 'MILK 3.89 F
SO SPCY SZECHUAN 2.99 F
BRYERS CRBSMRT AlM 4.49 B
WONDER SMART WHITE 2.99 F
ORV SMRT MN KTTl 2.99 F
SUNSWEET PLUMSMART 4.49 F
WD LIQ EGG SUBS 2.59 F

LL SMART DOG II 3.99 F
SMRT SAL NAT PNT 3.39 F
GERBER GRAD SIPS RC 3.89 F
BALBAR CRMl NUT 7.99 F
GLACEAU SMRT WATER 1.59 B
GRBR 2 BNSQ/HVAP 1.69 F
PREGO HIS RED PEPP 2.79 F

WRRD CUSTOHER 42q XXX2242

;",

.',.

CHRNGE .00

OTAL NUMBER OF ITEMS SOLD = 14
6/29/11 8:13 PM 0357 02 044

"'-::'\." ;'i.':
'. :W'o'I. ,::i,~.,· d;'~.iC'. W("
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6/30/2011

Mr. John Shoenfelt
Marksmen, Inc.

PO Box 527465, Miami, FL 33152-7465
Agency #: A9600 112

Federal Tax 10 #: 65-0647745

Invoice #: 171 99

Re: Smart Balance File #: A1.10010

Client Ref.: 63313

PROFESSIONAL SERVICES RENDERED

Hrs/Qty Rate/Price Amount

6/20/2011 Receive and review documents obtained from 0.75 75.00 56.25
7/1/2011 Client; Telephone contacts with Client.

Travel to and from Winn Dixie, Walmart and 8.5 75.00 637.50
Publix to purchase items.

7/1/2011 Report and photo preparation 3 75.00 225.00

Winn Dixie 48.79 48.79

Publix 45.10 45.10

Wal-Mart 33.26 33.26

6/28/2011 Mileage Expense 72 0.75 54.00
6/29/2011

Tel: 305-871-8090

TOTAL DUE

WWN.proedgegroup.com

$1,099.90

Fax: 305-871-8043
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